Cross-Border Opinion (December 2015)

1.
The objective of the BFSLA Opinions Project is to agree on standard forms of closing opinions for typical banking transactions that are acceptable to both the law firms involved in the project and the banks that are regular addressees of the opinions.  The BFSLA has also published "Principles of Etiquette" in relation to requests between lawyers for closing opinions.

2.
The opinion for each type of banking transaction should cover the issues that are relevant to that type of transaction in a way that is consistent with market expectations.  The language used should be concise and clear.

3.
This is a closing opinion in relation to a single corporate obligor (except one whose insolvency or capacity is regulated by particular legislation, eg a bank or insurance company) that is incorporated under the Corporations Act, for an unsecured loan facility governed by the law of a foreign jurisdiction. For issues to be considered when a firm is giving an opinion in relation to an individual obligor, see the publication “Issues for the opining firm to consider where an obligor is an individual."
4.
This closing opinion is prepared on the basis that it is addressed to the opining firm’s client.  For issues to be considered when a firm is giving an “across-the-table” closing opinion where the opining firm has been instructed by their client to address an opinion to their counterparty or other third party, see the publication “Note on ‘Across-the-table’ Opinions."
[Law firm letterhead]

Each [Lender]
 as defined in the Agreement

OR

Each person listed as a [Lender] in schedule [●] to the Agreement[, and any other person who becomes a [Lender] under the Agreement [within [●] months of the date of this Agreement/as part of the primary syndication of the facilities under the Agreement]] 

[Name and address of facility agent]

 [Date]

as Facility Agent

[Name and address of arrangers]
as Arranger[s]

Dear Sirs,

[name of Company] [(ABN[●]) (Company)

[Description of facility / transaction]

We have acted as legal advisers to [name of client, eg facility agent or arranger] in relation to the [name of Agreement] (Agreement) dated [●] between the Company and [insert details of parties].

1. DEFINITIONS

In this opinion:

(a) ASIC means the Australian Securities and Investments Commission;

(b) Corporations Act means the Corporations Act 2001 (Cth);

(c) Governing Jurisdiction means [specify foreign jurisdiction whose laws govern the Agreement];

(d) law of a Relevant Jurisdiction means the common law, principles of equity and laws constituted by legislation that is available to the public generally in force in the Relevant Jurisdiction;

(e) [Power of Attorney means the power of attorney of the Company dated [●];]

(f) Relevant Jurisdictions means [list states/territories] and the federal jurisdiction of the Commonwealth of Australia; and

(g) [insert other definitions if required].

2. DOCUMENTS

We have examined and rely on:

(a) [an original / a pdf copy] of the Agreement; 

(b) [[an original / a pdf copy] of the Power of Attorney; and]

(c) [[an original / a pdf copy / a certified copy] of the Company's constitution]; and

(d) [others if required, eg authorisations].

3. SCOPE

This opinion relates only to the laws of the Relevant Jurisdictions, as interpreted by courts of the Relevant Jurisdictions, at 9.00am ([place] time) on the date of this opinion.

Other than the opinion in paragraph 5(h), we express no opinion on the impact of any revenue laws.

[This opinion is given on the basis that it will be construed in accordance with the laws of [state/territory]./Anyone relying on this opinion agrees that this opinion and all matters (including any liability) arising in any way from it are to be governed by the laws of [state/territory] [and will be subject to the non-exclusive jurisdiction of the courts of [state/territory]].]

4. SEARCHES

We have relied on: 

(a) an extract of the public records of the Company produced by ASIC on [date]; and

(b) [a search of the insolvency notices website maintained by ASIC in respect of the Company on [date]].

We have assumed that the extract produced by ASIC is the same as information provided by the Company to ASIC.  We have not examined any documents that the Company may have filed with ASIC [other than where we have expressly stated otherwise in this opinion].  The information in the extract, or produced by the search, may not be correct, complete or up to date.

We have not conducted any other searches or investigations for the purposes of this opinion.

5. OPINION

Our opinion is as follows, subject to the assumptions in Schedule 1 and the qualifications in Schedule 2.

(a) The Company is incorporated and exists under the laws in force in Australia and is capable of suing and being sued in its corporate name.

(b) The Company has the corporate power to enter into and to perform its obligations under the Agreement.

(c) The entry by the Company into and the performance by the Company of its obligations under the Agreement, does not and will not breach any law of the Relevant Jurisdictions.

(d) The Agreement has been duly executed by the Company.

(e) The Company does not require any authorisation from any government agency of the Relevant Jurisdictions to enable it to enter into or to perform its obligations under the Agreement[, other than:
(i) the authorisations listed in paragraph 2[(d)]; and
(ii) [●]].

(f) It is not necessary under the laws of the Relevant Jurisdictions to file, register or record the Agreement [or the Power of Attorney] with any government agency of the Relevant Jurisdictions to ensure that the Agreement is binding and admissible in evidence against the Company[, other than:

[●]].

(g) The Company's payment obligations under the Agreement rank at least equally with its other unsecured and unsubordinated payment obligations, other than payment obligations that are mandatorily preferred by law.
(h) No stamp duty or other documentary tax is payable on the Agreement or in respect of any transaction effected by the Agreement[, other than any nominal duty].

(i) [The Agreement does not create any security interests that are subject to the Personal Property Securities Act 2009 (Cth).]

(j) Courts of the Relevant Jurisdictions will give effect to:

(i) the choice of the laws of the Governing Jurisdiction as the governing law of the Agreement, but will apply the Relevant Jurisdiction's procedural laws  and other laws which apply regardless of the choice of law; and

(ii) the submission by the Company in the Agreement to the jurisdiction of the courts of the Governing Jurisdiction.

(k) The Company is not entitled to claim sovereign or other general immunity
 from suit or execution for itself or its assets.

(l) [Option where the Governing Jurisdiction
 is one to which the FJA applies] A judgment of a superior court of the Governing Jurisdiction against the Company in relation to the Agreement that is:

(i) enforceable in that jurisdiction; and

(ii) a final and conclusive unsatisfied judgment for an amount of money (excluding amounts in respect of taxes, fines or penalties),

will be enforceable in the Supreme Court of [insert relevant state or territory] by registration under the Foreign Judgments Act 1991 (Cth), and if denominated in a foreign currency, may be registered and then enforced in that currency.

(m) [Option where Governing Jurisdiction is New Zealand – where TTPA applies] A judgment of a superior court of the Governing Jurisdiction against the Company in relation to the Agreement that is:

(i) enforceable in that jurisdiction; and

(ii) a final and conclusive unsatisfied judgment,

will be enforceable in the Supreme Court of [insert relevant state or territory] (or in limited circumstances, the Federal Court of Australia) by registration under the Trans-Tasman Proceedings Act 2010 (Cth), and if denominated in a foreign currency, may be registered and then enforced in that currency.

(n) [Option where neither FJA nor TTPA applies] A judgment of a superior court of the Governing Jurisdiction against the Company in relation to the Agreement that is:

(i) enforceable in that jurisdiction; and

(ii) a final and conclusive unsatisfied judgment for a fixed or readily calculable amount of money (excluding amounts in respect of taxes, fines or penalties),

will give rise to a cause of action for that amount enforceable in proceedings in the Supreme Court of [insert relevant state or territory] without a re-examination of the merits of the issues determined by the judgment.

6. BENEFIT

We are providing this opinion for your sole benefit in connection with the Agreement.  It is not to be used or relied on by any other person or for any other purpose without our written consent.

This opinion is confidential.  It may not be disclosed to any government agency or other person, quoted in any public document or otherwise referred to without our written consent, except that it may be disclosed (on a no-reliance basis):

(a) to any person who proposes to become a [Lender] under the Agreement;

(b) as required by law (including the rules of a recognised stock exchange) or to any regulator having jurisdiction over your affairs;

(c) to any person who in the ordinary course has access to your papers and records on the basis that the person makes no further disclosure; or

(d) as required in connection with any actual or contemplated legal proceedings relating to the Agreement or this opinion.

Yours faithfully

Schedule 1

Assumptions

7. All dates, signatures, seals and duty markings are authentic.

8. If we have reviewed a copy of a document, it is a correct and complete copy of the original.

9. If we have reviewed only a draft of a document, it has been or will be executed in the form of that draft.

10. The Agreement has not been amended, released or terminated.

11. No person has engaged or will engage in unconscionable, misleading or deceptive conduct (by act or omission) that might make any part of this opinion incorrect.  No person has engaged or will engage in any other conduct, and there are no facts or circumstances not evident from the face of the documents listed in part 2 of this opinion, that might make any part of this opinion incorrect [including, without limiting this, whether the Agreement or a transaction in connection with it will:

(a) financially assist a person to acquire shares in the Company (or a holding company of the Company) in contravention of section 260A (Financial assistance for acquiring shares) of the Corporations Act; or

(b) constitute a financial benefit to a related party of the Company in contravention of Chapter 2E (Related party transactions) of the Corporations Act.
]

12. The Company enters into the Agreement in its personal capacity, and not as trustee or agent or in any other capacity.

13. Each of the assumptions set out in section 129 of the Corporations Act is correct in relation to the Agreement[, the Power of Attorney] and the Company.

14. [[The/Each] person who executed the Agreement on behalf of the Company held the position they purported to hold.  The Power of Attorney has not been amended or revoked.

15. [The authorisations listed in paragraph 2[(d)] remain in effect.]

16. The Agreement:

(a) has been or will be validly authorised and entered into by each party to it other than the Company, and is binding on each such party under all applicable laws; and

(b) is binding on the Company under all applicable laws other than the laws of the Relevant Jurisdictions.

17. The choice of the laws of the Governing Jurisdiction to govern the Agreement, and the submission to courts of that jurisdiction, are in good faith and are not contrary to public policy.

We have not taken any step to investigate whether the assumptions in this opinion are correct, except as expressly stated in this opinion.  However, without making any enquiries beyond the steps stated in this opinion, the people primarily responsible for the preparation of this opinion (being [insert names of relevant individuals]) are not actually aware that any of the assumptions are incorrect.

Schedule 2
Qualifications

18. As the Company's obligations under the Agreement are intended to be unsecured, we express no opinion as to whether any security interest that may be granted under the Agreement is required to be filed, registered or recorded with any government agency of the Relevant Jurisdictions to ensure its validity or priority.

19. We express no opinion on any provision of the Agreement that requires a person to do or not do something that is not clearly identified in the provision, or to comply with another document.

20. Laws in connection with sanctions, terrorism or money laundering may restrict or prohibit payments, transactions and dealings in certain cases.


21. [Qualification where FJA applies] A judgment may not be enforceable if the requirements for its registration under the Foreign Judgments Act 1991 (Cth) are not satisfied, or there are grounds to set the registration aside[, such as:

(a) the person in whom the rights under the judgment are vested, and the applicant for registration, are not the same;

(b) the Company did not receive notice of the proceedings in sufficient time to contest the proceedings;

(c) the judgment was obtained by fraud or has been reversed or set aside or its enforcement would be contrary to public policy; 

(d) the courts of the Governing Jurisdiction had no jurisdiction in the circumstances of the case resulting in the judgment; or

(e) the matter determined by the judgment was the subject of an earlier final and conclusive judgment by another court having jurisdiction].

22. [Qualification where TTPA applies] A judgment may not be enforceable if the requirements for its registration under the Trans-Tasman Proceedings Act 2010 (Cth) are not satisfied, or there are grounds to set the registration aside[, such as:

(a) the party in whose favour the judgment is given and the applicant for registration are not the same;

(b) enforcement of the judgment would be contrary to public policy in the Relevant Jurisdictions; 

(c) the subject matter of the judgment is certain property that was, at the time of the proceedings giving rise to the judgment, not situated in New Zealand;

(d) the judgment results from a criminal proceeding; or
(e) the registration is excluded by the regulations under that Act].

23. [Option where neither FJA nor TTPA applies] Proceedings in a Relevant Jurisdiction to enforce a judgment will not be successful if the rules governing proceedings in the Relevant Jurisdiction have not been satisfied, or there are grounds to deny enforcement[, such as:

(a) the party in whose favour the judgment is given and the applicant in the proceedings are not the same;

(b) the court giving the judgment lacked jurisdiction to give the judgment;

(c) the judgment was obtained by fraud or duress or in a manner contrary to natural justice or public policy; or

(d) the matter determined by the judgment was the subject of an earlier final and conclusive judgment by another court having jurisdiction].

24. [Option where neither FJA nor TTPA applies] We express no opinion as to whether a court in the Relevant Jurisdictions will give a judgment for a monetary obligation expressed in a foreign currency in that currency, or as to the rate of exchange at which such monetary obligation would be converted to Australian dollars for the purposes of enforcement.

� 	Tailor this to the relevant definition from the Agreement.


� 	Choose the appropriate option.


� 	Generally, it is not necessary for the opining firm to sight board resolutions or constitutions and practice for banks is often not to require these.  If the firm has reviewed them, however, they should be listed here.


� 	Consideration should be given to whether there are any laws in force that may not have commenced full operation yet, and whether those laws should be excluded from the scope of the opinion.  In some circumstances, it may be appropriate to include a qualification specifically addressing laws that are not in full operation or effect.


� 	The opining firm may choose its preferred alternative for the transaction.


� 	This register was established under the Corporations Regulations 2001 (Cth) – see regulation 5.6.75.  It can be accessed at � HYPERLINK "https://insolvencynotices.asic.gov.au/" �https://insolvencynotices.asic.gov.au/� and can be searched by company name or ACN.  Notices lodged on this register will make their way to the ASIC records which would appear on your ASIC search.  However, it is not clear whether notices may appear on the insolvency register earlier than the ASIC register.  However, given the availability of this register and the ease of searching, it may be prudent to obtain a search.


A firm may wish to insert the time of the relevant search (for example, if it has conducted multiple searches on the same day, or if the opinion is addressed to parties in different time zones).


� 	The ASIC search is all that is necessary for the opining firm to give those opinions in an unsecured transaction.


� 	An opining firm may be asked to state that the Company is "duly" incorporated, or "validly" existing, or both.  These words (or similar) are not considered to add anything to the meaning of the opinion statement.


	An opining firm may be asked to expand the paragraph to state that the Company is incorporated and existing under the Corporations Act "as a company with limited liability".  These attributes are necessary incidents of the fact that the Company is incorporated under the Corporations Act, so additional wording along these lines will not add to the scope of the opinion statement.  In any event, whether or not the Company operates with limited liability should not impact on the Company's obligations under the Agreement, and so is not relevant for the purposes of the opinion.


	An opining firm may also be asked to expand this paragraph to state that the Company "has all requisite power to carry on its business and own its property".  If this simply restated the principle that a company under the Corporations Act has all the powers of a natural person (and more), then this would be unobjectionable.  However, it could be read as suggesting that the opining firm has undertaken a broader investigation of the Company's operations and assets, and of all the laws that apply to all the industries in which the Company is operating, to determine whether there are any regulatory restrictions on what businesses in that industry may or may not do.  This is likely to be outside the scope of the opining firm's opinion-giving responsibilities.


Paragraph 5(a) in this opinion makes reference to the ability of the Company to sue and be sued.  This is strictly unnecessary, as that ability is a necessary part of incorporation.  Further, the ability of the Company to sue (as opposed to being able to be sued) is irrelevant for an opinion about enforceability against the Company.  These words do not appear in the domestic BFSLA legal opinions on this basis, but they are included here as they are commonly included in cross-border opinions, and because likely recipients will be domiciled outside Australia, and may not be familiar with Australian concepts.


� 	This opinion paragraph is limited to "corporate" power.  The Company's power to enter into the Agreement and to perform its obligations under it under law generally is covered by opinion paragraphs (c) and (e).


	An opining firm may also be asked to state that the Company has the power "to exercise its rights under the Agreement".  This should not be necessary, as the addressees of the opinion should be interested in whether the Agreement is binding on the Company, not whether the Company is able to take full advantage of it.  Whether the Agreement is binding on the Company will be a question of the law of the Governing Jurisdiction (ie the law of the Agreement) rather than the Relevant Jurisdiction (being the law of the place of incorporation of the Company).


	If the Company executes the Agreement under a power of attorney, the opining firm may be asked to include a reference to that power of attorney in this opinion paragraph.  It is not necessary to include reference to the power of attorney, as it is the mechanism through which the Company becomes bound by its substantive obligations under the Agreement, rather than being a source of those substantive obligations in its own right.


�	An opining firm may be asked to extend this opinion to refer to the Company's constitution.  In the normal course, this should not be necessary, as parties will be entitled under section 129(1) of the Corporations Act to assume that the Company's constitution has been complied with, unless they know or suspect that this assumption is incorrect.  Where, however, the recipient of the opinion is not familiar with Australian law, this statement may be included, however the opining firm would then need to review the relevant constitution (which would not otherwise be necessary where the section 129(1) assumption is able to be relied on).


� 	The opining firm may be requested to opine that the Agreement constitutes binding obligations of the Company enforceable against it in competent courts of the Relevant Jurisdictions and some firms may be prepared to provide this with appropriate qualifications.  Where this is done, the opinion regarding due execution should not be necessary on the basis that this is subsumed into the enforceability opinion.


Paragraph � REF _Ref433030837 \r \h ��5(d)� in this opinion makes reference to the Agreement being 'duly executed' by the Company rather than just 'executed'.  The general unsecured BFSLA legal opinion and other BFSLA domestic opinions, do not use the word "duly" on the basis that it is unnecessary and the opinion expressly goes on to deal with enforceability.  As enforceability may not be covered in this opinion, the word has been added for reinforcement.


� 	An opining firm may be asked to convert this opinion paragraph into a statement in the positive, so that the opinion states that all necessary authorisations have been obtained.  This should be outside the scope of the opining firm's responsibilities, as it would impose on the opining firm the obligation not just to determine what authorisations are required, but also to confirm as a matter of fact that the authorisations held by the Company are genuine and adequate and have been properly obtained.


An opining firm may be asked to expand this opinion paragraph to refer not just to “authorisations”, but also to similar terms such as “consents” or “approvals”.  The word “authorisation” is intended to be broad enough to cover similar terms as well.


	In the same way, the phrase “government agency” is intended to cover the appropriate government bodies, and avoids the need to incorporate a corresponding defined term from the Agreement.	


� 	An opining firm may be asked to expand this opinion paragraph to refer to the need to file the Agreement “or any other document or statement in relation to the Agreement”.  These additional words are unobjectionable, but are not necessary in the context of an unsecured facility.  They are more appropriate for a secured facility, where it would be relevant to consider whether financing statements need to be registered under the Personal Property Securities Act 2009 (Cth).


	An opining firm may be asked to expand "binding" to include "legal" and "valid".  These words do not add anything to the "binding" reference.


� 	If paragraph � REF _Ref322684091 \r \h ��5(i)� is retained, the qualification in paragraph � REF _Ref322684019 \r \h ��1� of Schedule 2 should be deleted.


� 	Delete this paragraph if the Company does not expressly submit to the courts of the Governing Jurisdiction.


� 	This paragraph applies to "general immunity" rather than just "immunity".  For example, the Company might own some assets that are protected from execution by statute, and the opining firm should not be required to conduct an exhaustive investigation of all the Company's assets to determine whether this might be the case.


� 	The Foreign Judgments Act 1991 (Cth) applies to judgments of any of the courts listed in the schedule to the Foreign Judgments Regulations 1992 (Cth) (see � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_reg/fjr1992301/sch1.html" �http://www.austlii.edu.au/au/legis/cth/consol_reg/fjr1992301/sch1.html�) or a court listed in regulation 5 of the regulations (see � HYPERLINK "http://www.austlii.edu.au/au/legis/cth/consol_reg/fjr1992301/s5.html" �http://www.austlii.edu.au/au/legis/cth/consol_reg/fjr1992301/s5.html�).  If the judgment is not from an approved superior or inferior court, then only the common law will be applicable and this paragraph should not be included.


� 	Note that under section 5(6) and 6(2) of the Foreign Judgments Act 1991 (Cth) there are some limited circumstances where non-monetary judgments can be registered.  The opinion paragraph can be expanded where relevant.


� 	While the Foreign Judgments Act 1991 (Cth) largely only applies to monetary judgments, the Trans-Tasman Proceedings Act 2010 (Cth) allows for the registration of both monetary judgments and specific performance judgments.


�	While it is now established that an Australian court has power to award a judgment in a foreign currency, it is less clear when it will do so and what rate of exchange of the foreign currency into Australian dollars applies (see the authorities cited in Who Ya Gonna Call Bark Busters Pty Ltd v Brooke [2013] NSWDC 133).  Accordingly, other than cases where a judgment in foreign currency is being recognised under the Foreign Judgments Act 1991 (Cth) or the Trans-Tasman Proceedings Act 2010 (Cth), no separate opinion paragraph has been included as to whether an Australian court will award a judgment in a foreign currency or the rate of exchange into Australian dollars that would apply.  This is a matter which should be covered by a separate advice to the client on the particular facts.


� 	When dealing with a transaction that involves a managed investment scheme, this should also refer to Part 5C.7 of the Corporations Act which applies Chapter 2E (with modifications) to managed investment schemes.


� 	If a transaction involves financial assistance or financial benefit, the relevant part of the assumption may not be able to be made.  In those circumstances the assumption should be tailored to the transaction and evidence of compliance with financial assistance and financial benefit legislation received.


� 	Retain this text if the Agreement is executed by the Company under a power of attorney.


� 	The opining firm could consider including the following sentence at the end of this paragraph:


"We have also assumed, with respect to each addressee of this opinion, that that addressee does not know or suspect that any of the assumptions is incorrect."


Strictly, however, the sentence is not necessary – as the opining firm is assuming that the matters set out in Schedule 1 are in fact correct, nothing is added by a further assumption that an addressee of the opinion is not aware of any assumption being incorrect.


� 	It has been common practice in the past for opinions to include a (sometimes extensive) list of additional qualifications.  The opinion is prepared on the "less is more" principle, and avoids the risk that a list of specific qualifications covering specific examples of generally applicable issues could raise questions as to whether other examples also need to be covered.


� 	If paragraph � REF _Ref322684019 \r \h ��1� of Schedule 2 is retained, the opinion in paragraph � REF _Ref322684091 \r \h ��5(i)� of the opinion should be deleted.


� 	This is designed to cover general undertakings e.g. as to the conduct of its business, or to comply with other agreements.  The extent of such obligations will not be possible to determine without extensive due diligence which is beyond the scope of the opinion.


�	See note 20.
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