Page= 227

F¡I.IRITICIAL SERVICES RTTONM

. AN EruO Or

TnnrusfftoN PnocnESS Rrponr
:!l

|ohn Dyson
Senior Associate
Clayton Utz
Sydney

Financial Services Reform Act - FSR: A gleaning in respect of the gains, the grey
and the gremlins of FSR
John Dyson
Page= 229

F¡NI¡¡cIII

SeNVICES RETONU. A¡¡ ETIO OF TRANSITION PROGRESS REPORT

John Dyson, Senior Associate, Clayton Utz
It has now been almost six months since the end of the Financial Services Reform ("FSR')
transition period. While the FSR regime commenced on 1 1 March 2002, most participants in
the financial services industry took close to full advantage of the two year transitional period.
This means that for many people, the majority of the FSR regime is little more than 6 months

old. This makes it an appropriate time to reflect on the FSR regime. However, it is important
to be careful about the sort of assessment that can be made this early in the FSR regime.
As is to be expected with regulatory change of this type, following the start of the regime and

the transitional arrangements, there is a period where participants in the relevant industry
become accustomed to the new regime. Due to recent end of the transition period, we are
still in the middle of this phase of the implementation of the FSR regime.
This timing has an understandable effect on people's attitude to the regime. Put simply, at
this stage in the process the vast majority of the costs have been incurred but there has been

little, if any, opportunity to realise any of the benefits which the new regime may bring. The
reason for this is that the majority of the costs will be incurred in adapting to the new regime

(for example, in updating training and compliance) but the benefits of a uniform regime will

only become apparent over an extended period of time (for example, reduced costs for
conglomerates that only have to comply with one regulatory regime instead of several). The

lnvestment

and Financial Service Association ("|FSA") has estimated that

the

implementation of FSR cost well over $100 millionl. As IFSA stated, "[y]ou don't re-arrange
your operations to comply with over 1000 pages of new legislation, regulations, ASIC policies

and industry guidelines, without spending large sums of money". IFSA also commented,
"Whilst there has been considerable pain in implementing the new regime, the overall
community gain will pay huge dividends in terms of consumer confidence and understanding
of the financial services industry"2.

At the moment we could only expect to have an indication of the benefits to come. A more
comprehensive assessment of the FSR regime would involve comparing the costs incurred
t

IFSA Media Release, "Fi¡ancial Services Reform Act Big Boost to Consumer Protection", 10 March 2004,pa

5.

t lbid, per R Gilbef, IFSA CEO, pa 9.
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w¡h the benefits which it has provided. Clearly, it is too early to cjetermine what those
benefits are, so that analysis wiii have to wa¡t for some time. Therefore, for the momeni ll/e
will instead focus on a comparison of the reg¡me with its original objectives and an
exam¡nat¡on of some of those aspects of the regime which have proved problematic during
the two year transitional Period.

Of course, while the FSR regime encompasses not the just the regulation of conduct of
financial service providers but also other areas such as the regulation of financial markets
and clearing and settlement facilities, this discussion is limited to the regulation of holders of
Australian financial services licences ("licensees") as this is the aspect of the FSR regime
which has by far the most impact on the financial services industry generally.

THe

Oe¿ecrvEs oF FSR

Before going further it is useful to reflect on what the FSR regime was intended to look like.
It originated in 1997 with the recommendations of what is commonly referred to as the Wallis

reports. At the time, there was a perception that financial products which served a similar
functional purpose (for example, managed funds and some life investment policies) were
regulated under different regimes and had, for example, different disclosure requirements,
even though from a consumer's perspective those products fulfilled the same role. The
Wallis report found that regulation of conduct and disclosure in the financial services industry
was inconsistent and that a uniform regime should be introduced to cover a wide range of
financial products. The introduction of a uniform regime was intended to benefit both
industry participants and consumers by creating a single consistent regime that would both
reduce compliance costs and would assist consumers.

More specifically,

in

relation

io

conduct requirements, the report recommended the

development of a single set of requirements for investment sales and advice including:

a

minimum standards of competency and ethical behaviour;

o

requirements for the disclosure of fees and adviser's capacity;

a

rules on handling client property and money;

Financial System Inquiry, Commonwealth TreasuryFrnancial System Inquiry Final Report, (Canberra: AGPS,
L997), p27 8-290. IJercafter "Wallis report"'
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financial resources

or

insurance available

in the cases of fraud or

incompetence; and
a

responsibilities for agents and employees.

Tne oEVEIOPMENT

OF THE

FSR

REC¡NNC

The FSR regime has had a difficult development. This is reflected by the number of times
the Act and regulations have been amended. Chapter 7 of the Corporations Act which
contains the FSR regime has been amended several times. ln addition, the associated
regulations have been amended 23 times. ln response to the legislation, ASIC has released
approximately 15 Policy Statements, 20 Guidance Papers and 145 Frequently Answered
Ouestions.

Those changes have been made despite the fact that there was extensive consultation on
the original Financial Services Relorm Bill prior to its introduction into Parliament. While it is
not unexpected that any new regulatory regime (especially one as complicated as FSR) will

require amendment and adjustment during the implementation phase, the number of
changes that have been made to the FSR regime goes beyond the typical fine tuning of a
new regulatory regime. While we will not consider the reasons for such a large number of
changes in detail here, it seems that many of the difficulties in implementation were only
identified by the industry during the transitional period, rather than during the earlier
government consultation.
policy
This highlights the fact that government often drafts legislation on the basis of broad
and then relies on industry to identify anomalies, while industry assumes that regulatory
change will take into account current industry practice. Another factor was the extremely

broad reach of the FSR Regime, which was highly ambitious in attempting to bring such a
wide range of financial products within the one regime. The result in the case of FSR was
the need for extensive amendments to the regime after its original enactment'

The frequent amendments were perhaps one reason why many people delayed in
transitioning to the FSR regime. Many people preferred to adopt a wait and see approach
instead of incurring costs in adapting to rules that were likely to be amended. This was
particularly likely because many amendments resulted in a relaxation of various
requirements.
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DISCLOSURE DOCUMENTS

all
report recommendations, a regime where
we do now have, in accordance with the wallis
This principally
are subject to the same discrosure regime.

financiar products and services
involves three different types of documents

a

of
which discroses information about providers
Financiar services Guide ('FSG") remunerated;
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a

statements of Advice

("soA')

- which must be provided where personal

advice is
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a
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