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Consideration of the June 2(X),4 Report to the Parliamentary
Joint Committee on Corporations and FinancialServices
- "Corporate lnsolvency Laws a Stocktake" and the
"lmpact of that report on the possible implementation of
Chapter 11 type regime in Australia"
lntroduction
The originaltopic to be discussed in this session was to be an extension of the fertile debate on
the issùe of Ghapter 11 v Voluntary Administration within the framework of the Australian
business landscaPe.

The recent reporl issued by the Parliamentary Joint Committee on Corporations and Financial
Services has, in my view effectively "killed off'the debate in favour of the incumbent regime.
Notwithstanding tnât the argumenf may continue, I don't think that I would be alone in suggesting
that discussioné may shift tó examine the impact of the various recommendations on the efficacy
ãf in" VA regime. liis clear from a review of the submissions made to the Committee and from
the Commiüãe's conctusions, that a system which has as a fundamental element the debtor
remaining in possession during a possible restructure, is one which will not in the foreseeable
future, if èver, sit easily within Corporate Australia.
This paper does not propose to rekindle the debate but will briefly look at some of the "main"
committee recommendations from a practitioners perspective.

comments. At this point in
necessarily a conclusion.
not
and
time my coniments reflect a "reaction" to the recommendations
I acknowledge that not all and may be only a few may agree with my

Background
Before reviewing some of the Recommendations, it is interesting to reflect briefly on the terms of
reference relatirig to the Committee's review, if for nothing else but to better understand what may
have triggered thã current debate and hence what may have driven some of the
Recommendations:
,'Corporate governance is complemented by an effectíve treatment of insolvency.
The G22 Working Group on Intemational FinancialCrises noted that, in addition to
cantributíng to crisis prevention, strong and predictable insol,vency regimes are an
important element of crisis mitigation and orderly crisis resolution.
Australian taw dealing with corporate insolvency is contained in the Corporations Act
2001. The relevant provisions are primarily concemed with procedures for the winding up
of companies, the òrderty realisation af the available assefs of those companies and the
equitabte distribution of the proceeds to creditors (including employees) and
shareholders"..
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"On 14 November 2002, the Parliamentary Joint Committee on Corporations and
Financiai Seruices agreed to consicier and report on the operation of Austraiia's
insolvency and voluntary administration laws, including:

(a)
(b)
(c)
(d)
(e)
f)
(g)
(h)

the appointment, removal and functions of administrators and liquidators;
the duties of directors;
the rights of creditors;
the cost of external administrations;

the treatment of employee entitlements;
the reporting and consequences of suspected breaches of the Corporations Act
2001;

compliance with, and effectiveness of, deeds of company arrangement; and
whether special provision should be made regarding the use of phoenix
companies." 22

Other commentators suggest that the review was initiated in reaction to the spate of high profile
collapses (Ansett, HlH, Pan Pharmaceuticals) coupled with the fact that no major review of the
insolvency provisions of the Act had occurred since the 1988 Harmer report. Whatever the
!.easons the debate has been healthy and if it does nothing else other than "fine tune" the existing
regime then in my view it would have been beneficial.
Following submissions in late 2O02and early 2003 the Gommittee released an issues paper in
May 2003 before tabling its report, entitled "Corporate lnsolvency Laws: A Stocktake, in both
houses of Parliament on 30 June 2004".

A quick look at the Committee's comments on the results of its review of Chapter 11, underline
my earlier comment that the Chapter 11 debate in terms of its appropriateness to the Australian
Corporate landscape has been "killed off'.

'The IJS corporate rescue model may be seen to occupy one end of a continuum. lt is widely
perceived as being one of the most debtor-oriented rescue procedures in the world. The debtor
company's pre-petition management usually remains in control for long after the petition ís filed.
The debtor ís granted an exclusive 120 day period in which to propose a reorganisation plan. ln
contrast, and perhaps at the other end of the continuum, are rescue models such as Germany's
that are strongty creditor-oriented.'23
The Report concluded 'The Committee is nat persuaded ta the view that an insolvency procedure
modelled on Chapter l1 af the US Bankrup@ Cade is apprapriate for the Australlan corporate
sector. Nor does it consider that wholesale amendments to the voluntary administration
procedure to conform with Chapter 11 have the potential to make a,significant improvement in
outcomes that are presently achievable under the VA procedure."'"

22

Parliamentary Joint Committee on Corporations and Financial Services
Corporate lnsolvency Laws: a Stocktake June 2004, Terms of Reference
23 Parliamentary Joint Committee on Corporations and Financial Services
Corporate lnsolvency Laws: a Stocktake June 2004, p'86
2a

Parliamentary Joint Committee on Corporations and Financial Services
Corporate lnsolvency Laws: a Stocktake June 2004, p.91
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"oãttact
the committee's review it is arso my opinion that the
Notwithstanding the wide spread nature of
major advantage over the VA regime and that is in
Chapter 11 regime continuäs to have one
ãs nas in part addressed this matter, I
reration to,.ipso t".to ,ìâurãs. whirst necãm'niendation
Recommendation 55 may not go far enough'
betieve it could o"

"óuãlîv-;õr"Jth"t

Recommendations
ctoser consideration of some of the vA Related
it appropriate to expand and comment on
working within the theme, 'A Stocktake"l thought perspective.
practitioners
several of the ,".o**"náations from a

Chapter 11

-

ls lt A Desirable Regime For Australia?
Steve Sherman

u

Recommenciation
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Revision of the threshold test permitting directors to make the initial appo¡ntment.

3.4364 of the Act encompasses the following wording in relation to the consideration/resolution
by directors to appoint a VA.
"the company is insolvent or is likely to become insolvent at some future time".

The recommendation suggests altemate words "the company is insolvent or may become
insolvent."
The aim behind this recommendation is said to be to alleviate perceptions that the voluntary
administration process is only available to insolvent companies.
From my experience the most frequent area of discussion with any director/director group is in
relation to the question: "is the company insolvent now and if so what should we do?" Experience
has not shown that the question(s) associated with the current wording "is likely to become
insolvent at some future time"is more prominent at or around the time when decisions such as
contemplating the appointment of a VA are made. May be this reflects that the reconstruction
elements of the VA regime has been masked and/or not utilised to there fullest extent or may be it
simply reflects the real time mentality of those making and those who may be involved in making
the decislcn to place a connpany in VA.
One issue which may arise from an adoption of the Recommendation is that the VA regime could
be used as an effective means by which a company and/or business can be cleansed of old
problems and revitalised as an entity with a distinct competitive advantage (US-Airline Examples).

The reality is that if the wording is changed the system may be "abused". lf, however, the change
is made and it invokes a regime which facilitates the exploration of reconstruction/ rehabilitation of
a company then in my view it could be a positive and constructive change.
Recommendation 15 and 16
Amendíng the time periods for creditors meetings so that the first creditors' meeting is held within
eight business days of commencement of the VA (with 5 business days notice) and the period
within which the second meeting must occur is extended to 25 business days (with a 20 business
day convening period).

The reasoning given by the Committee suggests a sound basis forthis recommendation. With
respect to the first meeting it is envisaged that more time will facilitate greater preparation and
importantly it will create an increased opportunity to ensure notification to all known creditors.
The complaintoÍ '\ve didn't get notice"is an all too familiar one.
The expanded timetable with respect to the second meeting is to allow a fuller investigation and
comparative analysis for the benefit of creditors.
The reality is that where necessary and justified the judiciary has supported reasonable
extensions in this area. ln some instances it may be advantageous/realistic (cash bum, trading
liabilities) not to delay what may be the inevitable in terms of a company's inability to restructure,
therefore it may be warranted to consider the merits of a '\¡rithin" phrase so as to facilitate an
early/timely decision with respect to the future of the company. That is, call and hold the meeting
no earlier than is envisaged in the current timing and no later than the proposed new time.
The proposed time extension may be a distinct advantage in the event where the incumbent
administrator is replaced at the flrst meeting.
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Recommendation 2
Atlowing creditors to appoint an alternate person as liquidator when e¡ther the administration or
DOCA ends and the company proceeds to liquidation.

This recommendation seeks to address a "concern" that the incumbent administrator may not
have the confidence of the creditors to diligently fulfil his/her oblígations as a liquidator.
Creditors are provided with an opportunity to address this issue during the first VA meeting and
they are also able to further consider it in the context of a DOCA. From my perspective that is
adequate opportunity and creating an environment where the tenure can again be questioned
may not be in the best interest of creditors. There are also cost implications to be taken into
account, notice of possible alternate liquidator, disclosure/conflict statements and when and how
this is done.

Recommendation 3 and 25
Prohibiting an administrator from using a casting vote on a resolution concerning his or her
replacement or remuneration.

The stated aim with respect to these proposals is to enhance the notion and actual existence of
independence.
From a practical perspective every responsible administrator acknowledges the ethical code of
conduct associated with their position and in such circumstances to use a casting vote may be
described as professional suicide. That is not to say that particular groups of creditors should
hold sway to the detriment of the general body of creditors and that we (practitioners) should
meekly fall on our swords.
Ultimately, these are matters of professionaljudgement and a prudent practitioner shouldÁntill
exercise due care and caution having regard to the interests of all creditors. The legislation
currently provides a judicial right of recourse to affected creditors. This will remain an option and
as such it may be that the current Recommendation could be over legislating.

t

Matters conceming administrators'fees are arousing increasing scrutiny. ln some cases this is
highly justífied. However to assume that this has been lost on the general body of practitioners
may be a little naiVe and as such this recommendation may be seen as attempting to address the
actions of a few and not the majority.

Recommendation 55
This recommendation would see administrators able to apply to the court for an order that a party
to a contract may not terminate the contract by virtue of entry into VA.
As stated earlier the "impact'of this Recommendation within a framework of
"Reconstruction/Rehabilitation" is in my view extremely important.
To better consider the impact of this recommendation it is worth retuming to the Chapter 11 v VA
debate.
Under the US Bankruptcy Code a stay of creditor actions against the Chapter 1 1 debtor
automatically goes into effect when the bankruptcy petition is filed [11 USC S 362(a)].

Transactions caught by the automatic stay include:

.

enforcement against the debtor or property of the estate of a judgement debt;
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policy options identified by cAMAc in paragraphs
Korda Mentha supported a combination of the
paper.'rnãiiiecómhendation incorporated some but not all
2.205 and2.2I6of the Discussion
cn"pter 11 treatment of contractual obligations for
elennents of their experience in relation to tn"
are effectively frozen howg)rir a company
Ansetfs us subsidiárv. Ú"0"r chapter 11, contracts
they can honour post-petition contractuar
that
may be required by ihä court to prävide
"uùãnr"
on deposit to support contractual
prace
fund-s
obrigations which *äv-iniiràè á iequ¡re*ìniio
obligations.
enforceabre as is the case
of the view that ipso facto crauses shourd not be
Korda Mentha were,we
potential to significantly
bãtieve that tieerinõlpio factoclauses has the
under chapter t l.
rehabilitation"'
of
enhance a large anO compfex enterprise's þrospects
impact of "rpso.Fagto'crauses. The
issue of
lhe
Recommendation 55 is a start in recognising the
of being denied an opportunity to examine
real impact ¡s in sonie-cãses iién¡tlt"ñt ¡n te"rms
the Recommendation does not go for enough, but
options to restructure companiãs. rn my view
nothing is meant to be easY.

Chapter 11

-
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