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PERSONAL PROPERTY SECURITIES LAW REFORM
THE NEW ZEALAND PERSPECTIVE

MARK O'REGAN
Chapman Tripp Sheffield Young, Solicitors, Wellington NZ

INTRODUCTION
Professor Duggan's summary of the policy issues which must be addressed in considering
proposals for reform of personal property security law applies, with a few minor differences,
to New Zealand. Equally, the processes which have been undertaken in Australia bear some
similarities with those which we have undertaken in New Zealand.
In essence, the New Zealand proposals involve a simple solution to a complex problem. This
would require the establishment of one national register of personal property securities, and a
priority regime which basically says that the secured party that registered its security interest
first will have priority over any other security interests.

HISTORY
My involvement in the process began in late 1987, when Jack Hodder, who was then a
Commissioner of the New Zealand Law Commission and who is now one of my partners,
approached me to assist the Commission with its company law reference. Jack's attention
was, at that time, on the company charges regime. Eventually, the Law Commission asked
Professor John Farrar, who was then Professor of Law at the University of Canterbury, and I
to go to Canada and the US to investigate the Article 9 regimes in the US and their Canadian
derivatives in some of the Canadian provinces. John and I went to North America in
February 1988, and produced a discussion paper for the Law Commission suggesting that
New Zealand look carefully at adopting an Article 9-based solution. 1
As a result of the recommendations made in PP6, the Law Commission appointed an
advisory committee which consisted of John Farrar and myself, along with a number of
prominent practitioners and academics. The Advisory Committee was asked to formulate
detailed proposals for reform of the law in New Zealand. It was asked to report by the end of
1988 so that the proposed reform could be considered before the Government became
committed to a specific reform in relation to motor vehicle securities which was, at that time,
about to be introduced to Parliament.

New Zealand Law Commission Preliminary Paper No 6, Reform of Personal Property
Security Law, May 1988 (referred to below as "PP6j.
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Motor Vehicle Securities Act 1989
The Motor Vehicle Securities Acf was passed in 1989, and came into force on 1 April 1990.
Its main focus is consumer protection, ie protection of buyers of motor vehicles. It is similar
to some of the state legislation in Australia. Some of the features of MVSA are:
•

it defines a "security interest" very broadly, in a way which includes hire purchase
agreements, finance leases and other title retention arrangements;6

•

it establishes a national motor vehicle securities register. This is a computerised
8
register which provides for notice filing. Most finance companies register their security
interests on the MVSA Register by electronic mail. The only details which are publicly
available from the register are a statement that a security interest exists and the
registered particulars of that security interest;

•

searches of the register can be undertaken by telephone. The free "Autocheck- service
has been widely advertised and car buyers are warned to use the service before buying
a car;

•

the register is an asset-based register, ie it is not possible to search by reference to the
name of the debtor. In fact, the name of the debtor is not publicly available, apparently
for privacy reasons. Rather, the search must be by reference to the registration number
and chassis number of the motor vehicle. This means that it is not possible to register
one interest in respect of a large number of vehicles (for example, where a dealer in
motor vehicles holds a large number of vehicles as inventory). Rather, individual
registrations must be made;

•

there are various consumer protection measures which ensure that motor vehicles
bought from dealers are bought free from any security interests, even if there are
registered security interests in place, whether they are granted by the dealer or any
previous owner. Provision is then made for access to the motor vehicle dealers fidelity
fund if parties suffer loss as a result of the extinguishment of their security interest.
This has led to a number of claims by financial institutions on the fidelity fund.
Previously, financial institutions were not entitled to claim on that fund;

•

motor vehicles are now excluded from the Chattels Transfer Act 1924, but not from
the registration of charges provisions in the Companies Act 1955. A charge given over
a motor vehicle by a company is registrable under the Companies Act 1955. 10 This

5

Referred to below as "MVSA".

6

Section 2(1) of the MVSA.

7

Referred to below as the "MVSA Register".

8

That is, filing of particulars, rather than of a copy of the instrument creating the security
interest.

9

Paragraph (e) of the definition of "Chattels" in section 2 of the Chattels Transfer Act 1924.

10

Section 102(2)(cc) of the Companies Act 1955. A failure to register a charge over a motor
vehicle given by a company probably does not affect its validity, however, as section 103 of
the Companies Act 1955 does not avoid charges which are "registrable" under another Act
- see section 103(1) and Re Universal Management Umited [1983] NZLR 462. While
charges over motor vehicles are not required to be registered under MVSA they are
"registrable". However, a floating charge over a motor vehicle would be avoided by section
103 if it was not registered, because floating charges are not registrable under MVSA -

7

9
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requirement does not, of course, apply to security interests in motor vehicles created
by companies which do not constitute ·charges· (for example, finance leases or hire
purchase agreements).

Companies Act 1993
The Companies Act 1993 has been passed. This is the culmination of a long reform process
which commenced with the reference to the Law Commission shortly after it was established
in 1986. However, the legislation passed by Parliament differed in a number of significant
respects from that which was originally proposed by the Law Commission. Significantly, the
Companies Act 1993 does not deal with security interests or charges at all.

Companies (Registration of Charges) Act 1993
The Companies (Registration Of Charges) Act 1993 was passed at the same time as the
Companies Act 1993. It effectively extends the existing provisions for the registration of
charges in the Companies Act 1955 to companies which are registered under, or which reregister under, the Companies Act 1993. However, as the Companies Act 1955 will be
repealed as from 30 June 1997 by the Companies Act Repeal Act 1993, this temporary
solution for registration of charges will have to be replaced by a more permanent solution by
30 June 1997.

Receiverships Act 1993
The Receiverships Act 1993 was also passed at the same time as the Companies Act 1993.
This sets out a comprehensive regime for the conduct of receiverships of the property of all
forms of entities, replacing the provisions of the Companies Act 1955 which applied only to
companies.

PPSA Reform Proposals
In public statements made prior to the 1993 New Zealand Parliamentary election, both the
Minister of Justice, Mr Graham, and the then Opposition Spokesman on Justice, Mr Caygill,
said that enactment of a Personal Property Securities Act was considered to be an urgent
priority. However, I understand from the Department of Justice that PPSA is not in the
legislative programme for 1994. Even so, the commitment of both the Government and the
Opposition to the idea of PPSA, and the natural time limit which results from the repeal of
the Companies Act 1955 and the consequent lapse of the Companies (Registration of
Charges) Act 1993 gives cause for hope that a PPSA reform will occur in the short term in
New Zealand.

THE NEW ZEALAND PROPOSALS
The New Zealand proposals closely followed the Canadian models, with some specific
exceptions. The draft Bill was based very closely on the then current draft of the Personal
Property Security Bill of British Columbia, though there were a number of stylistic and
drafting changes made by the Law Commission's drafting personnel after the AdviSOry
Committee had completed its work. I do not intend to give a detailed outline of the New
Zealand Bill, as this appears in NZLC R8. However, I highlight some of the important pOints
about the New Zealand proposals. These are:

see paragraph (d) of the definition of ·security interest" in section 2 of the MVSA which
excludes floating charges.
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Replacement of Existing Laws
The proposed PPSA would replace the MVSA. the Chattels Transfer Act 1924 and the
registration of charges provisions of the Companies Act 1955 and the Industrial and
Provident Societies Act 1908. The intention is that PPSA would be the only legislation
dealing with security interests in personal property.

National Registry of Personal Property Securities
PPSA would establish a national registry. called the Register of Personal Property
Securities. 11 The Register of Personal Property Securities would replace all existing registers
relating to securities over personal property (with some minor exceptions such as the ships
register). This would avoid the difficulties of linking separate registers as proposed in
Australia. Security over land would be dealt with exclusively by the Land Transfer Act 1952.
Once it became clear that the MVSA would be passed. those involved with the PPSA
initiative tried to ensure that the MVSA Register would be the basis for the PPSA Register.
This.would mean that security interests registered under the MVSA would continue in force
under PPSA. and the current practicalities of registration of security interests in motor
vehicles would be undisturbed by the change from MVSA to PPSA. When John Farrar and I
made submissions to the Select Committee on the Motor Vehicles Securities Bill. the
Chairman of the Committee obtained an assurance from the officials of the Department of
Justice who were advising the Committee that the MVSA Register would be set up in a way
which allowed for its conversion into a more comprehensive PPSA Register when PPSA was
passed.

Register of Details of Debtor and Collateral
The PPSA Register would be a debtor-based register (ie indexed by reference to the name of
the debtor granting the security interest). However. where the collateral was capable of being
identified by reference to a serial number or similar identification number. registration of the
serial number or other identifier of the collateral would also be required to allow for searching
of the register by reference to the asset rather than the name of the debtor. 12
That requirement in the draft PPSA as currently drafted relates only to goods held as
eqUipment. and not to consumer goods. It would need to be expanded to include consumer
goods if PPSA is to give consumers the protection provided by MVSA. In some of the
Western Canadian models. the requirement to register details of the collateral also applies to
aeroplanes. trailers and mobile homes.

Conflict of Laws
Because the Register of Personal Property Securities would be a national register. the
problems of conflict of laws which apply in federal jurisdictions such as USA. Canada and
Australia do not apply. except where property is brought into New Zealand from overseas.
Accordingly. the conflict of laws provision is far simpler than that which applies in the
Canadian models and in Article 9 itself.13

11
12
13

Clause 39 of the draft Bill in NZLC R8 (referred to below as the "draft PPSAj. The
proposed register is referred to below as the "PPSA Register".
Clause 28(3) of the draft PPSA.
Clause 6 of the draft PPSA.
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First to File Rule
Like Article 9, the draft PPSA has a fundamental rule that the security interest of the first
secured party to file its security interest (ie register a financing statement complying with the
PPSA requirements) will take priority over any other security interest. 20 While there are a
number of specific rules to deal with ~roceeds,21 purchase money security interests (see
below), accessions,22 crops,23 fixtures,24 repossessed goods,25 and commingled goods,26
the vast majority of priority disputes will be solved simply by ascertaining which security
interest was registered first.

Attachment/Perfection
The draft PPSA provides to a secured party with a security interest in personal property the
means of perfecting that security interest. Perfection occurs when the security interest has
"attached" and the steps necessary for perfection have been completed, regardless of the
order in which that occurs. 27
"Attachment" occurs when the debtor has r~hts in the collateral and gives the security
interest, and the secured party gives value. Perfection occurs when the secured party
either registers a financing statement in the PPSA Register or takes possession of the
collateral.
In most cases perfection will occur through registration, though perfection by possession will
be common where the collateral is, for example, a negotiable instrument.
As indicated above, it will be possible for a secured party to register the security interest
before giving value if the secured party wishes to ensure that it has the first-registered
security interest before making an advance. In that case, attachment would occur after
registration, and at that point the security interest would be perfected.

Notice Filing
The Register will be a computerised register, and will provide for notice filing. This means
that only a financing statement giving certain details of the debtor, secured party and
the Draft Personal Property Securities Act in Dimensions in Business Finance Law
(Prebble, ed), Butterworths 1992 at page 105.
20

Clause 28 of the draft PPSA.

21

Clause 22 of the draft PPSA. See also Farrar and McLay, The Interface of Floating
Charges, Romalpa Clauses and Credit Factoring, pages 89-91 in Dimensions in
Business Finance Law (Prebble, ed.), Butterworths 1992 at page 67.

22

Clause 31 of the draft PPSA.

23

Clause 30 of the draft PPSA.

24

Clause 29 of the draft PPSA.

25

Clause 23 of the draft PPSA.

26

Clause 32 of the draft PPSA.

27

Clause 14 of the draft PPSA.

28

Clause 10(1) of the draft PPSA.
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where the collateral is not inventory, but the general principle is that a purchase money
security interest will normally have priority over any other security interest.

Adoption of American Terminology
The draft PPSA deliberately adopts the North American terminology of the Canadian models
on which it is based. Thus, the North American concepts of Mattachment" and Mperfection"
(which are explained above) are adopted in the legislation. Similarly, terminology such as
Mcollateral" (property subject to a security interest), Maccounts receivable" (book debts),
Minventory" (stock in trade) and Mchattel paper" (documents which evidence both a debt and a
security interest or lease of goods) are all used in the draft PPSA. The reason for this is the
desire of the Advisory Committee to ensure that the PPSA regime would be seen as a clear
departure from the laws it replaced, intended to leave behind much of the baggage of the
past. Using the North American terminology also made North American case law accessible
to New Zealanders.

Consumer Goods
The proposed PPSA makes registration of a security interest in consumer goods largely
futile, because a buyer or lessee of consumer goods (even from a party other than a dealer)
takes title free of a perfected or unperfected security interest so long as the buyer gives
value and does not have knowledge of the security interest. This applies only to low-value
consumer goods. 35

DIFFERENCES BETWEEN THE NEW ZEALAND PROPOSALS
AND THE CANADIAN MODELS
The New Zealand proposals differ from their Canadian models in a few significant respects.
In particular:

Effect of Non-Perfection
A failure to perfect a security interest under the draft PPSA would not make it void against
the Official Assignee or Iiquidator. 36 This is a departure not only from the Article 9 and
Canadian models (which provide for subordination of an unperfected security interest to the
interests of a judgment creditor as well as the equivalents of the Official Assignee and
company liquidator) but also the Companies Act 1955 and the Chattels Transfer Act 1924.
However, it is consistent with MVSA, which also provides no adverse consequence for nonregistration as against the Official Assignee or liquidator. The Advisory Committee was
divided on this issue with the current proposals reflecting the views of a narrow majority.

No Consumer Protection Provisions
With one or two minor exceptions, there are no consumer protection provIsions in the
proposed PPSA. The AdviSOry Committee believed that consumer protection measures were
better placed in consumer legislation which applied only to consumers, and not to
transactions between business entities, and which applied to all such transactions, not just
those involving personal property. However, it recognised that, if the MVSA were to be

35

Clause 24(3) and (4) of the draft PPSA. Currently, there is no exception for low-value
motor vehicles, as there is in some of the Canadian statutes - see, for example,
section 30(3) of the Saskatchewan Personal Property Security Act. If PPSA replaces
MVSA, then a similar exception will probably be needed in New Zealand.

36

Clause 15 of the draft PPSA.
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repealed by PPSA, the consumer protection provisions in the MVSA would need to be
preserved, perhaps in the Motor Vehicle Dealers Act 1975. 37

No Standardised Remedies
The proposed PPSA does not provide for standardised remedies, as both Article 9 and all the
Canadian models do. Again, the Advisory Committee was almost evenly divided on that
aspect, and the majority's views were probably influenced to some extent by the very severe
time constraints which were imposed on the Committee.
The majority thought that matters restricting the rights of secured parties and protecting
debtors were probably better left for consumer protection legislation. However, that is a
matter with which Canadian and American commentators would probably disagree with the
New Zealand approach. The North Americans attach great importance to the overriding of
the substance of transactions by the PPSA requirement that all transactions that are in
substance security interests are treated as security interests. The majority of the AdviSOry
Committee also thought that limitations on the remedies should apply to all transactions, not
just those relating to personal property securities, and that constraints on enforcement to
protect consumers should apply only to consumers. It was thought that this was probably
better done in a comprehensive statute dealing with remedies.
The Committee's consideration of this issue led to one of its members, Peter Blanchard (now
Justice Blanchard) preparing a standardised regime for receiverships which is now
incorporated in the Receiverships Act 1993.

EXTENSION OF PPSA
Simon Begg's suggestions for the extension of PPSA to cover security interests in other
forms of property (such as land and ships, both of which have separate Torrens-style
registers in New Zealand) and for a motor vehicle title system are of great interest. Certainly,
as a matter of logic, it is hard to question any of Mr Begg's suggestions. I do, however, have
a few comments on the New Zealand perspective on his suggestions.

Motor Vehicle Title System
New Zealand motorists often refer to their "ownership papers" which are, in fact, the
certificate of registration issued under the Transport (Vehicle and Driver Registration and
Ucensing) Act 1986. A certificate is issued to the "owner" of the motor vehicle, which is
defined in section 2 of the that Act as "the person lawfully entitled to posseSSion of the motor
vehicle" (except where the vehicle is subject to a short-term lease). The certificate of
registration refers to the registration of the motor vehicle in the Register of Motor Vehicles
which is operated by New Zealand Post Limited on behalf of the Secretary of Transport. This
is a completely separate register from the MVSA Register.
The MVSA Register and the "Autocheck" system provide protection for a consumer who buys
a motor vehicle which is subject to a security interest. The MVSA also provides an absolute
protection for a consumer buying a motor vehicle from a dealer. However, the problem of the
purchaser of a motor vehicle from a thief is not dealt with in the MVSA. That is the situation
which would be most advantageously affected by a motor vehicle title system.
The MVSA has provision for the entry on the MVSA Register of details of stolen motor
vehicles, so that a check with the Autocheck system will alert a potential buyer that the
vehicle has been reported as stolen. However, I understand that this provision is not in
regular use, so the potential protection for consumers does not arise in practice.

37

Appendix C of NZLC R8.
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Most Article 9 jurisdictions in the United States have separate motor vehicle title systems,
which means that security interests in motor vehicles are dealt with by the motor vehicle title
system rather than Article 9. In Illinois, for example, a certificate of title for a motor vehicle
includes details of the owner of the motor vehicle and of any secured party. The purchaser of
the motor vehicle cannot be registered as the new owner until the secured party's interest has
been discharged or the secured party has consented to the transfer.
If a motor vehicle title system were instituted in New Zealand, however, there would probably
still be a need to deal with the objectives of the Transport (Vehicle and Driver Registration
and Ucensing) Act 1986, which seeks to keep a record of the person responsible for the
operation of the motor vehicle, responsible for the payment of licensing fees etc and liable
for certain fines for illegal operation (eg parking) of the vehicle in certain circumstances. This
may be especially problematic where the vehicle is owned by a finance company and leased
to an individual. An ownership register would show the finance company as owner, but both
MVSA and PPSA would treat the lease as a security interest, ie the same as the interest of a
mortgagee of a motor vehicle where the mortgagor would be the registered owner under a
title system.
New Zealand currently has two completely separate registers of motor vehicles, each of
which is administered separately and which are not linked in any way. The cost of
maintaining two separate registers must be high. And yet, we have no register which actually
records the owner of the vehicle. The New Zealand Post register records the "person entitled
to possession" while the MVSA Register simply records the existence of a security interest
and the name of the secured party, but not the name of the person who granted the security
interest. 38
A PPSA Register which allows for searching by reference to both the details of the motor
vehicle and the name of the debtor will assist, but would not help a purchaser of a motor
vehicle where there are no security interests at all but the vehicle has been stolen.
Probably the ideal solution would be to expand the New Zealand Post register so that it
records both the owner and the party entitled to possession of the motor vehicle, and to have
that register linked to the PPSA Register (or the MVSA Register if PPSA is never passed) so
that a single search will provide to the searching party the name of the registered owner, and
the details of security interests. As Mr 8egg says in his paper, there would be no need to
have an actual certificate of title, but a guaranteed search provision of the kind which is
already included in MVSA39 could operate.

Land
The current PPSA proposals in New Zealand would not deal with land at all, leaving all
issues relating to security interests in land to be dealt with under the Land Transfer Act 1952
and other statutes affecting land. The Advisory Committee followed the North American
models in this regard and were guided principally by the need to deal with the immediate
problem of securities over personal property and the desire not to broaden the problem to an
extent which would hold up the essential PPSA reform.
Once the Land Transfer Act registries have been computerised, there would seem to be little
reason why security interests in land could not be simultaneously registered on the debtorbased PPSA register and the Land Transfer Act registries, and accessible by one search.
Until computerisation of the Land Transfer Act registries, however, the separation of the
PPSA registries and those relating to land will probably need to continue. As Mr 8egg points

38

Sections 6, 7 and 11 of the MVSA.

39

Sections 11 and 12 of the MVSA.
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out, this may lead to some anomalies where priority results will differ if the collateral is land
instead of personal property.

Ships
As already discussed, ships were excluded from the proposed PPSA because of the
existence of a Torrens-type register under the Shipping and Seamen Act 1952 (now replaced
by the register created by the Ship Registration Act 1992). The New Zealand legislation is
broadly similar to the Australian legislation described in Mr Begg's paper.
The proposal to intemationalise shipping registers is one which seems logical and, given the
nature of both ships and aircraft, one which would be welcomed by parties who provide very
substantial funding facilities secured on ships or aircraft which are, by definition, moving from
one jurisdiction to the other from day to day. However, given the nature of the ships and
aircraft and the huge costs involved in purchasing or financing the purchase of them, there is
obviously not a "consumer protection" problem like there is with motor vehicles.
Thus, it is likely that the proposal's logic will only lead to some practical steps when
widespread abuse gives rise to sufficient concern on the part of the business community to
nudge their governments towards this solution.

