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CURREIIT DEVELOPMENTS

Foreign Currency Transactions - Liability
for Negligent Advice

DAVID JACKS0N QC

Barister, Sydney

In discuss'ing th'is topic it is convenient first to identify the
types of transactions in which foreign currency transactions are
involved. The most commonly discussed transactions in recent
tines have been loans in foreign curuency, because the decline in
the Australian dollar has meant that the amount which borowers
have to repay has incneased dramat,'ica1ly. ït, must be remembered,
however, that there are many other types of transactions which
involve fore'ign cumency, and in relation to which liability for
negligent advice may arise. Examples may readily be seen in
contracts for the sale or purchase of minerals, or of other
primary products, for the purchase of manufactured goods, for the
provi sìon of personal services (e, g. employees of foreign
companies) or for the acquisition of less tangible rights, such
as shares, f ranchi ses ori ntel l ectual property. 0f course,
before the dollar floated in December 1983 the effect of exchange
rates on contracts for sale of primary produce was a very
significant factor affecting the exchange rate fixed by the
government from time to time.

It should be borne in mind also that, not alì foreign currency
transactions involve only one foreign currency. It may well be
that a double conversion is required, e,g, the amount to be paid
or repaid as jnterest or principal on a loan, or otherr,'lise, may
be the United States dollar equivalent of another foreign
currency, and jn order to ascertain the number of Aust,ralian
dollars necessary to fund the payment, it is necessary to make
the furt,her conversion from United States doilars to Australian
dol I ars,

A second way in which foreign curency transactions may involve
more than one currency is where one party, say boruower or
lender, is given the right to change the currency of the
transaction. For exampìe a borrower may be given the right on
each interest day to select the curency in which the loan is to
be expressed for the next interest period. One party may also
have the ri ght to choose to change the currency of the
transaction to Australian dollars.
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These observat,ions are introductory but they are intended to
demonstrate the variety of circumstances jn which there is the
potent'ia1 for "liabiiity for negligent advicet' to arise.
Negligent advice, however, without there being loss arising from
it, is a matter of scholarship and a useful starting point for
present purposes is to consider the way in which such loss may

ari se.

The possibility of losses in relation to foreign cumency
transactions arises because - to state the trite - the value of
one currency in relation to another changes, An Austral'ian who
is requ'ired to pay 1,250'000 Swiss francs will suffer, in
Austraïian dollar terms, a "loss" if the number of Australian
dollars necessary to buy the 1,250,000 Swiss francs increases
between the t,jme of the loan, and the time when it is necessary
to repay Ít. 0f course, leaving aside any decline in the
purchasing power of the Swiss franc - which gives rise to
different issues - there is no loss by the borrower if t,he
transaction is considered in Swiss francs. By that I mean that
he borrowed X francs. He has to repay X francs. ldhat is the
loss?

I would mention that this appears to give rise to some difficult
questions.

For example an obligation to repay principal will ordinarily be
expressed as an obl'igation to pay a specified number of Swiss
francs, The number of Australian dollars required to buy those
Swjss francs will vary from day to day. Thus at the date of the
drawdown it may have been $41.2m. but at,the agreed date for
repayment it may be $41.9m., but at the date of judgment $41.7m.,
or $42m. Has the plaintiff suffered any loss and, if so, what is
its amount?

Generaì ìy speaking the first of these questions would be
answered, I think, by the application of the principle in The
Despina R, [1979] AC 685, namely that "the plaintiff should be

for the expense or loss in the currency which most
ses'l osstt.

In relation to the second quest,ion, it seems clear that if the
plaìntiff did not have to pay more Australian dollars than those
obtained from the loan originally, he has suffered no loss. 0n
the other hand, if he has suffered some loss as at that date, and
the loan has remained in the foreign currency, the amount of the
loss is difficult to ascertain. Shou'ld it be the number of
dollars necessary to buy the fore'ign currency:

(a) at the date when repayment should have been made;

(b) at the date when judgment is gìven;

compensated
tru'ly expres

(c) at the date when payment is made.
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I thjnk that the only workable solution is to select the first of
these dates.

The next question is that of t,he persons who may be liable for
giving negligent advice.

There is probably no difficujty in identifying those persons, and
they fall into categories:

(a) Professional advisors. Some clients engagìng in foreign
currency transactions have engaged lawyers, accountants,
economists and those experienced in foreign exchange
dealings to advise them in relation to whether they should
enter into the transactions, and in relation to whether they
should exercise opt'ions open to them in the transact,ions,
e.g. whether to change currency, or to vary the length of an
interest, perÍod. Professional advisors may be liable, of
course, on the ord'inary principles attachîng ìiability to
such advisors.

I should add that I include in the class of professiona'l
advisors those who, though not "retained" by a party, in
fact give advice expecting it to be relied on.

(b) Other partîes to the transaction. There are circumstances
'in which another party to the transaction giving rise to the
loss is liable for negligent advice. For example, a lender
may undertake to ttmanagett the 'loan, or to advise on whether
the currency or interest period should be changed. The
lender, and its relevant officers, may be liable,

Let me turn then to the possible bases for liabi'lity, and t,he
c'ircumstances in whjch liabi'lity may arise.

It may be thought to be unfashionable to say it, but it st'ill
remains the law that ordinarily speaking a lender is not liable
to his borrower merely because the borrower has entered into a
transaction which carries with it inherent risks. Also, and
again ordinarily speaking, the documents of loan will not contain
any contractual provision which might g'ive rise to I iabi'lity.
it is thus usual'ly necessary to go to circumstances out,side the
instruments which constitute the transaction.

In this regard it is almost inevitable that a lender will have
had some dealings with the boruower prior to the actual execution
of the instruments of loan and these events may give rise to a
liability. For example it would be surprising if there had not
been some discussion concerning the way in which the currency was
likeìy to fluctuate in the future.

A possible basis for liability is then s.52(1) of the Trade
Practices Act 1974 which provides that a person shall not in
trade or commerce engage in conduct which is mislead'ing or
deceptive or is likely to be misleading or deceptive. Statements
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made in the course of negotiations leading to a foreign currency
loan, if incorrect, may give rise to a liability in damages under
that provision. Again it may be possible to have the
transactions reversed and brought, to an end.

If the statement,s made are false and in fact led to the entry
into the transaction there would also be a right to have them set
aside under the general law of misrepresentation, but such
statements if made without any honest belief in their truth will
also give rise to a liability in fraud.

The statements which are made in such discussions, however, will
often be statements not of existing facts but of predictions for
the future. If the views are not honestly held then a ìiabi'lity
mav

5
arise under the Trade Practices Act in respect of them. See

1A as to the onus of proof.

Under s.82(1) of the Trade Practjces Act the amount of any loss
or damage suffered by a contravention of s.52(1) may be recovered
from the principa'l involved or from "any person involved in the
contravention". The persons falling wit,hin that description are
those mentioned in s.758, a section which includes a wide range
of persons as parties, includìng persons who had controlled or
procured, or have been directìy or indirectly knowingly concerned
in or party to the contravention.

There is also the possibility that t,he principle applied by the
Hìgh Court in Commercial Bank of Australia Ltd. v. Amadio (1983)
151 CLR 447 might apply. That principìe applies where
circumstances have p'laced the borrower at a serious disadvantage
vis-a-vis the lender, and where it is not in accordance with
equity or good conscience that the lender should seek to enforce,
or retain the benefit of, the dealing. It is possible that a
borrowing of foreign currency might fall wit,hin the princip'le,
although the circumstances would be atypical.

The circumstances in which a loss may arise from negligent advice
in relation to foreign exchange transactions will also vary,

Advice given at the time of proposed entry into a transaction may
give rise to loss, because of:

(a) predictions as to the likely course of currency vaìues;

(b) advice about the desirabil ity of accepting particu'lar
provision (e.g. onerous "claw-back" clauses);

(c) failure to advise on the risks involved.

Again, during the course of a t,ransact,ion circumstances may arise
which will attract liability. Some are:

(a) advising to change, or not to change, the currency of a
1 oan;
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(b)

(c)

advising on the duration of an interest period; and

advising, or not advising, hedging or paying out the loan
when it would be prudent to do so.

Notwithstanding that the possibility of a successful action for
damages for negligent advice may lie, they are actions which have
their own difficulties.
The principa'l difficulty is that a foreign cumency transaction
is inherent'ly risky, and it is unlikely that the borower did not
have some awareness of t,he risk. The extent of the abrareness
wiji vary, of course, but many borrowers will have been fully
aware of the risk. That does not, mean that an advisor will
escape liabi'lity if the advisor created a sense of false
securi ty.

A second ground on whjch such act,ions may weìl fail is lack of
reliance upon the advice.

Final ly, the whole area is one where the determination of
liability wiìl depend on questions of fact, rather than questìons
of law.


